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THE NEW REINZ PLAIN ENGLISH SALE AND PURCHASE AGREE MENT

The Real Estate Institute of New Zealand's
(‘REINZ) new Agreement for Sale and Purchase
(“the new agreement”) was introduced in July this
year in an effort by REINZ to create its own form of
agreement that uses clear language and appeals to
the lay person. Before the introduction of the new
agreement, it was standard practice to use the
Auckland District Law Society (‘ADLS’)/REINZ
Agreement for Sale and Purchase (“the standard
form agreement”).

The standard form agreement has been in use for
over 20 years, is tried and tested, and very familiar
to both real estate agents and conveyancing
professionals. Consequently, there has been
extensive discussion and critique of the new
agreement.

Commentators have pointed out that:

- Much of the language in the new agreement is
subjective, resulting in the potential for
differences in interpretation, leading to a risk of
uncertainty between the vendor and purchaser.

- Some terms are not properly defined, which may
lead to differences in interpretation.

- The new agreement identifies too many terms as
being “essential terms” whereas some are
procedural rather than essential in nature. If a
party refuses to comply with an essential term the
other party may elect to refuse to complete
settlement.

- Disputes must be referred for mediation,
however, the new agreement does not set out the
mediation process to be followed.

A significant difference from the standard form
agreement is the way in which the standard

THE PARTIAL DEFENCE OF PROVOCATION

conditions (i.e. title approval, LIM, builder's report
and tenancy) in the new agreement are dealt with.
The party approving the condition (“the approver”
which normally will be the purchaser) must not
unreasonably withhold approval of a condition. If
the approvers withhold their approval they must
give notice to the other party that the condition is
not satisfied, the reasons why it is not satisfied and
what is required to rectify the problems. The other
party then has five working days to either agree to
rectify the problem or they may elect to cancel the
agreement. During this five working day period the
approver cannot cancel the agreement.

Some positive changes that the new agreement
has introduced include the following:

- Layout - the font size is larger, the agreement is
well spaced out and sentences are limited to 26
words.

- A new approach to GST, which requires
knowledge of whether the seller is on a payments
basis or invoice basis.

- Warnings throughout the new agreement which
are useful for readers to alert their attention to a
possible problem.

- The addition of a building report condition to the
standard conditions to alert purchasers that such
a report may be wise to obtain.

Overall, most commentators believe the new
agreement will lead to uncertainty for both the
vendor and purchaser, an increased number of
disputes and a resulting increase in legal costs. It is
therefore strongly recommended that both vendors
and purchasers seek legal advice before signing
any new agreement for sale and purchase.

The debate over whether the partial defence of
provocation should be abolished has gained
significant attention since the Clayton Weatherston
trial. Many people believe that the defence should
no longer be available.

The partial defence of provocation is predominantly
set out in section 169 of the Crimes Act 1961 and
effectively reduces a charge of murder to
manslaughter. In order for an accused to
successfully argue provocation they must prove:



- that the provocation in the circumstances of the
case was sufficient to deprive a reasonable
person of the power of self-control, and

- that the provocation did in fact deprive the
offender of the power of self-control and thereby
induced them to commit the act of homicide.

Ultimately provocation is a high test to satisfy and
although it is often raised, few offenders are
successful. Critics of the partial defence argue that
it is an archaic and outdated notion about violence.
They claim the defence effectively rewards a lack of
self-control in offenders who intentionally take
another person’s life. Historically the rationale for
the defence of provocation was to avoid a
mandatory sentence for murder (originally capital
punishment and later life imprisonment) in cases
where factors arising from the circumstances of the
case may reduce the offender's sentence.
However, life imprisonment for murder is no longer
mandatory by virtue of the Sentencing Act 2002,
which begs the question, is the defence of
provocation still necessary?

Many argue that accusations of provocation can be
dealt with by a judge during sentencing and have
no place in the actual trial which determines guilt or
innocence. Once an offender has been convicted, a
sentencing hearing is held where they are able to

UNIT TITLES LAW CHANGE UPDATED

present mitigating factors of the offence (such as
provocation) to the judge which may reduce their
sentence.

Furthermore, the defence provides the offender
with an opportunity to attack and tarnish their
victim’s character. The resulting experience can be
very traumatic for the victim’s family and friends.

Not everyone, however, agrees that the defence of
provocation should be abolished. Some argue that
removing the defence would be playing around with
the basic concepts of criminal law.

Parliament has already taken steps to remove the
partial defence of provocation from the statute
book. The Crimes (Provocation Repeal)
Amendment Bill 2009 (‘the Bill'), was introduced to
Parliament on 4 August 2009 and had its first
reading on 18 August 2009. The Bill will effectively
repeal sections 169 and 170 of the Crimes Act and
therefore abolish the defence of provocation in New
Zealand.

There is no indication when or if the Bill will be
passed into law, but it is clear that there is a lot of
support from both Parliament and the general
public for the change.

The Unit Titles Bill (‘the Bill') was introduced to
Parliament on 5 March 2009 and if passed into law
will repeal and replace the Unit Titles Act 1972 (‘the
Act’). The Act governs multi-unit developments
such as apartment blocks, townhouses, and office
buildings. The Act was not designed to deal with
the complex, large scale developments of the
present day and the Bill goes a long way to revamp
the badly outdated legislation.

One major change to the Act will be the specific
disclosure  requirements for vendors and
developers of unit title properties. Vendors
especially will need to be aware of the proposed
disclosure requirements as it is mandatory for them
to provide disclosure statements to a purchaser on
the following occasions:

- before a Sale and Purchase Agreement is signed

- 5 working days before settlement

- at any time before settlement if the purchaser
requests

Vendors need to be aware that if a disclosure
statement is not provided to the purchaser within
the specified timeframe then the purchaser may be
able to defer settlement or even elect to cancel the
contract. Vendors will also need to be careful to
provide purchasers with accurate information as
purchasers will be entitled to rely (in a legal sense)
on that information.

Developers will be required to provide the body
corporate with disclosure statements dealing with
the construction systems of the buildings and their
compliance with the Building Act.

Another major change is the move from the need
for a unanimous resolution of the members of the
body corporate to a 75% majority. The purpose for
this change was to prevent voting on important
matters from being blocked by one unit owner.

The common property of unit titles will now be
owned by the body corporate. Presently common
property is owned by the unit owners as tenants in
common. It is proposed however that unit owners
should still have a beneficial interest in the common

property.

The body corporate will be required to make a long-
term maintenance plan which must include
expected maintenance requirements for the
following 10 years, an estimate of costs involved
with those maintenance works, and the basis for
levying the costs from the unit owners.

The Act is very inflexible regarding unit entitlements

which determine voting rights and how much unit

owners contribute towards body corporate costs.

The Bill seeks to address this by separating unit

entitlements into two elements:

- ownership interest — which is determined by the
value of the unit
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- utility interest — which is determined by the extent
to which the unit owner uses the shared facilities
and services

Another major change is the way in which disputes
under the Act are dealt with. Under the Bill any
disputes will be referred in the first instance to
mediation and then adjudication through the
Tenancy Tribunal. Disputes were previously
resolved solely through the courts.

TRUSTEE DUTIES

As apartments and townhouses become a
preferred style of living in the modern world, having
a knowledge of unit owners’ rights and obligations
under the Act is necessary. After the Bill is passed,
all existing unit titles and bodies corporate will have
15 months to bring themselves in line with the
provisions of the new Act.

The duties of a trustee need not be onerous, but a
failure to carry out those duties may, in a worst
case scenario, result in a claim against you by a
beneficiary who has suffered a loss as a result of
your actions or omissions.

For those readers who have consented to act as a
trustee for a friend or family member without really
understanding what that role entails - the list below,
while not exhaustive, sets out some of the most
important trustee duties.

The duty of efficient management

- Whether you are an original, substitute or
additional trustee you must first become familiar
with and abide by the terms and conditions of the
Trust Deed.

- Know the extent of the assets and liabilities of
the trust and make sure that these are properly
held in the name of the trustees.

- Ensure that the trust is managed and
administered properly and that the trustees meet
to discuss and agree on issues. Do not be a
rubber stamp of the settlor's wishes. Take
minutes of these meetings and record all
resolutions.

- Make sure that the administration costs of the
trust are kept to reasonable levels.

The duty to keep and render accounts to

beneficiaries

- Make sure that a clear audit and paper trail is
kept of all decisions and transactions. This will
involve secure storage of the trust deed,
minutes of meetings and resolutions, financial
accounts, correspondence and other trust
documents.

CHANGES TO THE DISTRICT COURT RULES

- If the beneficiaries request information, the
trustees have a duty to make certain
information available, such as the trust deed,
financial statements and investment strategies.

The duty to act personally

- Carry out your trustee duties personally.

- You may instruct an agent to carry out your
decisions but you must make your own decisions
and not be dictated to by other trustees, the
Settlors or beneficiaries.

- Trustee resolutions must be unanimous.

The duty of loyalty

- Always act in the best interests of both present
and future beneficiaries and be impartial
between beneficiaries.

- Avoid conflicts of interest.

- Do not benefit or profit from your position as
trustee unless authorised to do so.

- You must always protect the interests of the
beneficiaries.

In all things, a trustee’s standard of care is
measured against that of an ordinary prudent
business person managing the affairs of others. Of
course a higher standard is required if the trustee is
a professional person such as a lawyer or
accountant.

The management of trusts often come under
scrutiny and all of the benefits of having a trust may
be lost if the trust records and procedures do not
meet the required standard. It is therefore important
to keep a clear audit and paper trail and to bear the
above trustee duties in mind. It is also important to
insist that you, as a trustee, are kept up to date with
all of the trust’s affairs.

District Court proceedings are often a drawn out
and expensive process for all parties involved. The
parties are required to file claims, notices of
defence and sometimes counterclaims before the
matter is heard. In some cases this process can
take months or even years with the parties incurring
significant costs. Many potential litigants are
deterred by the cost and decide that the process is
not worth the effort.

Parliament’'s radical new changes to the District
Court Rules (‘the Rules’) are an effort to streamline
the proceedings, reduce the volume of paper filed
in Court and reduce the cost of filing fees. The new
rules completely revamp the District Court process
by focussing on the speedy and inexpensive
determination of proceedings. Emphasis is now
placed on reaching negotiated settlements at an
early stage.
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The new Rules came into force on 1 November

2009. The main changes include the following:

- new court forms which are designed for non-
lawyers to understand

- online access to court forms

- online examples of court forms to guide non-
lawyers when drafting their own documents

- strict deadlines for filing documents to speed up
the court process

- access to shorter trials

- pre-hearing matters are removed

- parties only have to provide copies of documents
they plan to rely on in the proceedings

At present there is a significant disparity between
the maximum amount of a dispute able to be
determined by the Disputes Tribunal and the level
which practitioners perceive to be the minimum
amount of a dispute that is economically viable to
be resolved at the District Court. The new Rules
seek to close this gap.

The Rules will provide more of a focus on the
dispute itself rather than legal procedure. This will
make it easier for non-lawyers to understand and
engage in the process.

SNIPPETS

Pre-hearing matters that are often used by parties
to draw out the process will be removed. Parties
will have to comply with strict timeframes which will
lead to more predictable timetabling for hearings.

The pre-hearing process of discovery is all but
eliminated. This has historically been an expensive
and time consuming process whereby parties must
produce for inspection all documents that relate to
the proceedings. This included documents that
were adverse to the parties’ case. The parties will
only have to produce documents that they plan to
rely on.

The focus of the new Rules is for parties to
exchange their evidence and arguments at an early
stage and reach a settlement with minimal
intervention from the court. Before a hearing,
parties will be required to attend judicial settlement
conferences. These will last for 90 minutes,
presided over by a Judge and will focus on
mediation of the issue. If settlement is not reached
during the conference then a trial will be allocated
according to the complexity, size and value of the
dispute.

Maori Land — Current Issues

Land Information New Zealand (the Land Transfer
Office as it was once known) is in the process of
updating its records so that all current Maori land is
identified clearly. Historically it has been difficult for
Land Information New Zealand to maintain its
records so that all Maori land is identified as such,
following Maori Land Court orders being issued.

Hand-Held Cell Phone Ban for Vehicle Drivers
From 1 November 2009, motorists are no longer
able to text or talk on a hand-held cell phone while
driving. This comes from a change in the New
Zealand Road Rules.

The change will see drivers using hand-held cell
phones behind the wheel incurring an $80 fine
along with 20 demerit points. This change is seen
by many as a welcome relief and a good step
towards making New Zealand roads a safer place.

CONTINUING EDUCATION

The Maori Land Court can make orders converting
general land to Maori land. When this has
happened in the past, Land Information New
Zealand has not had a system in place to update its
records. However, with the introduction of the
electronic land transfer environment, when Maori
Land Court orders are made, the land will be
flagged as Maori land.

New Zealand will join at least 50 other countries
who all have bans or partial bans on the use of
hand-held phones by drivers.

However, drivers will still be able to use cell phones
if they do so with a hands-free device and two-way
radios. There will also be an exemption for 111
emergency calls.

It is a requirement that all solicitors attend seminars to keep up with legal developments in their field of
expertise. The following seminars have been attended by members of our Firm. If you would like information

on any of the following seminars please contact us.

Legal Executives Conference — Fleur Jones and Sandy Ellice

Trusts and Estates - Paul Anderson
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GOVETT QUILLIAM PROFILES

Margaret McDougall - Human Resources / Credit Manager

(7

Margaret joined Govett Quilliam in 1982 when she returned to her home town after
spending several years in Australia after marrying an Australian who hailed from Perth,
Western Australia. They initially came to New Zealand unsure about the length of time
they would stay but after purchasing a lifestyle block on the outskirts of New Plymouth,
Margaret became involved in breeding Birman cats and Bob began breeding Angus
cattle so consequently they have stayed put.

Margaret was initially employed as a word processing operator and worked in the
centralised word processing department until the end of 1991 when the partners offered
her an administrative role. This position has evolved over time and Margaret is now
responsible for the HR function and Credit management of Govett Quilliam.

Outside of work Margaret is a member of the Westown Weekend Ladies Golf Club and tries to find time to play
at least one game of golf a week. She has also enjoyed showing her Birman cats and had a very successful
year this year when her male cat won Supreme Birman at the New Zealand Birman Show.

Charlotte Williams — Personal Assistant / Marketing Coordinator

Charlotte joined the team at Govett Quilliam in January 2007 as the office junior on the
client floor. In August 2007 she was promoted to work upstairs in the commercial team
supporting Margaret and helping the other Personal Assistants. Since she has moved
upstairs to join the commercial team, Charlotte has taken over the role as Marketing
Coordinator - organising and planning marketing activities and designing advertisements
and promotional material.

For the past two years Charlotte has studied extramurally through Massey University and
is now over half way through completing a business degree majoring in marketing. The
partners of GQ have kindly given Charlotte five months leave of absence, so in February
2010 Charlotte will be off to Auckland to do some intense study on campus at Massey to
allow her to complete her degree by mid 2011.

When not working and studying, Charlotte enjoys outdoor activities such as waterskiing, snowboarding, walking,
cycling and tramping. She also enjoys travelling, photography and design.

GOVETT QUILLIAM NEWS

Merry Christmas and Happy New 2010

Our offices will be closed from 5:00 pm on 23 December 2009 and will re-open on 5 January 2010. We will
have a duty Partner available over the Christmas / New Year break so feel free to phone on (06) 768-3700
about any urgent legal query over that period.

We wish all our clients and friends a very Merry Christmas and thank you for your association during 2009.

World Age Group Triathlon Championship

John Eagles recently competed in the World Age Group Triathlon Championship at the Gold Coast in Australia.
John was part of the 350 member New Zealand team ranging in age from 15 to 70 year olds. John competed in
the standard distance triathlon, 1500 metre swim, 40 km bike ride and 10 km run. As the young race groups
commenced earlier they were able to complete their race by mid-morning whereas the older age groups started
later and completed later in the heat of the day. The water temperature was such that wet suits were allowed
in the swim. The cycle course was mainly flat with only several small rises and likewise the running course was
mainly flat. The conditions were certainly different from the year previously in Vancouver when the swim was
cancelled because of rough and cold conditions and the triathlon turned into a duathlon.

John had a very good swim, not so bad cycle but poor run and unfortunately was passed by many on the run.
He finished 50" out of 72 athletes in his age group.

Competing at a world event with other athletes from 70 different countries is certainly a great experience. Also
being able to watch the elite triathletes competing in both mens and womens races is certainly a great

experience.



The Southern Hemisphere’s Toughest One Day Cycle Ra ce
Commercial Partner, Paul Franklin has just completed the biggest physical
challenge of his life.

On Saturday 31 October he competed in and completed the gruelling K2 cycle race
from Whitianga to Whitianga via Coromandel, Thames and Tairua, 200 kilometres of
some of the longest and steepest hills in the North Island. The race is commonly
accepted as the toughest one day cycle race in the Southern Hemisphere.

Paul finished in a creditable 7 hours 35 minutes, some time behind the leaders but

by no means at the back of the field. Paul has assured his family and those at GQ
that he has now got it out of his system and is unlikely to want to go back next year.

GOVETT-BREWSTER ART GALLERY

Alberto Baraya: An Expedition to New Zealand: 12 De  cember 2009 — 21 March 2010
Taking the role of a 19th century botanical explorer, Colombian artist Alberto Baraya collects and catalogues
artificial plants and botanical tattoos from some of the most fertile places on earth.

Zhang Peili: 12 December 2009 — 15 March 2010
China in four seasons: Zhang Peili addresses the work of an artist working at the threshold of experimental
practice in media arts in China since the 1980s.

The Cosmic Archive: 12 December 2009 — 15 March 201 0

During his career, New Zealand-born artist Len Lye (1901-1980) witnessed a period of tremendous expansion
in scientific inquiry. The Cosmic Archive explores the space age imagination and its impact on Lye’s work in a
range of media.

Cafe Colombia: Sunday 17 January 11:30am
In association with Colombian artist Alberto Baraya’'s Expedition to New Zealand, Ozone Coffee’s Head Roaster
Paul Newbold discusses the international coffee trade and offers a tasting of Colombian beans

MONICA BREWSTER EVENING

The Monica Brewster evening in association with Govett Quilliam brings an impressive array of national and
international artists and cultural thinkers to New Plymouth. It offers an evening of exceptional speakers, art,
food, wine and conviviality. Entry $12, Friends of The Govett-Brewster Art Gallery $8, students with ID free.

Alberto Baraya: Tuesday 24 November 6:00 — 8:00pm
The work of Colombian artist Alberto Baraya explores the present-day consumption and use of nature.

Zhang Peili: Tuesday 15 December 6.00 — 8.00pm
Zhang Peili’'s video practice suggests political and social contexts and some read it as commenting on China’s
political climate but Zhang Peili resists a singular interpretation.

Anthony McCall Thursday 25 February 6.00 — 8.00pm
Anthony McCall started his career in the 1970s making experimental films and performance works using simple
elements (fire, light, smoke) to map time and space.

For more information on exhibitions and events phone (06) 759-6060 or visit www.govettbrewster.com

DO YOU ENJOY RECEIVING OUR NEWSLETTER?
If you have any feedback or suggestions for our newsletter please let us know.

HOW WOULD YOU LIKE YOUR NEXT NEWSLETTER?

If you would prefer to receive your next newsletter by email, please contact Charlotte on
Charlotte.Williams@gglaw.co.nz

Please refer to our website www.thelawyers.co.nz for information on our guides and newsletters which are
available to download at your leisure

All information in this newsletter is to the best of the authors’ knowledge true and accurate. No liability is assumed
by the authors, or publishers, for any losses suffered by any person relying directly or indirectly upon this newsletter.

It is recommended that clients should consult a senior representative of the firm before acting upon this information./




