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New Disclosure Obligations for Investment Advisers

Over the past 6 months, eighteen finance companies have
either failed completely or run into trouble. So it should be
comforting to know that the Government has indicated a
willingness to legislate to protect the public by passing into
law the Securities Markets (Investment Advisers and
Brokers) Regulations 2007 (the “Regulations”).

The Regulations supplement and update the Securities
Markets Amendment Act 2006. Commencement Order SR
2007/367 provided for the Amendment Act to come into
force on 29 February 2008, the same day as the
Regulations. They are now either contained in or read
together with the Securities Markets Act 1988 (“the Act”).

Intention of the changes

The intention of the amendments and regulations is to
oblige Investment Advisers and Brokers to make certain
disclosures to clients in a prescribed manner before giving
investment advice or providing services as an Investment
Adviser or Broker.

What must be disclosed?
An Investment Adviser must disclose in writing, in the
manner prescribed, the following:

experience and qualifications
criminal convictions and adverse findings in any
Court on their professional role

& Brokers

the nature and level of any fees charged

details of remuneration or awards they received
or will receive from anyone else

other interests and relationships that could
affect the advice

types of securities they advise on

It is important to note that clients do not have to
ask for this information; it must be provided up-front.

Who is an Investment Adviser or Broker?

An Investment Adviser gives recommendations,
opinions or guidance relating to investment in
securities to members of the public in the course
of the adviser’s business or employment.

Certain information will not constitute advice, such
as opinions published in the media, assistance
with acquiring and disposing of securities,

and offer documents including a registered
prospectus and authorised advertisements.

An Investment Broker receives investment money
or property from members of the public in the
ordinary course of their business. Therefore, the
definition of an Investment Adviser or Broker can
include share brokers, financial planners,
accountants, lawyers and others that give
investment advice to the public.



One point that will be of real interest is the requirement for
Investment Advisers and Brokers to disclose their
commission structure and the amounts before advice is
given. That includes all remuneration whether direct or
indirect, that the Adviser or Broker may receive following
the giving of advice.

Criticisms

The regulations have been criticised for not going far
enough as Advisers and Brokers are not required to give
advice about the nature and quality of the investment and
the client is not required to sign any agreement or receive
any warning about associated risks. Furthermore, the
regulations do not provide for a declaration of any conflict
of interest and a consequent prohibition if a conflict does
arise.

It has been suggested that a client agreement should be
introduced that clearly sets out the risk associated with the
investment being considered. It has also been argued that
because a person’s life savings may be at stake, the
Government should consider passing more
comprehensive laws requiring Advisers to fully apprise

Contracting with Young People — The Minors Contract

— “Our aim is to have you in
better financial shape after
you borrow from us — not
poorer”. This statement
appears on the website of
Wine Country Credit Union
(WCCU). It was certainly
relevant in the case of two
young people, R and T.

According to the presiding
Judge, during May 2003 R
saw a car he liked and he “just had to have that car.” So R
and T borrowed $15,612 from WCCU, and they bought the
car. However, within weeks R was apprehended whilst
driving without a licence and the Police impounded the
car. It was subsequently repossessed by WCCU and
resold, leaving a balance owing of $12,000.

As a result WCCU sued R and T for the balance.
However, a District Court Judge held that R and T did not
have to pay any of the $12,000. WCCU appealed, but the
High Court agreed with the District Court that R and T did
not have to repay their debt. This was essentially because
they were minors when they borrowed the money; R was
17 years, 9 months and T was 17 years, 6 months.

The Law

The Minors Contract Act 1969 provides that a contract with
someone under 18 years of age is presumed to be
unenforceable against that person. There are several
important qualifications to that rule. Firstly, certain
contracts are excluded, such as some contracts for life
insurance and some employment contracts. Secondly, a
Court may enforce the contract against the minor in whole
or in part if it concludes that the contract was fair and
reasonable in all the circumstances.

In the present case, the Court found WCCU could not
enforce the loan contract and recover any of its money
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unsuspecting investors of the risks being taken and make
it part of the Investment Adviser's job to assess the client’s
situation and make a recommendation based on that.
Legislation aimed at ensuring that the risk is understood
could be the next step.

Remedies

An Investment Adviser or Broker who fails to disclose in
accordance with the Act commits an offence, and may be
liable for a maximum fine of $100,000 for an individual and
$300,000 for a body corporate. However, the Investment
Adviser or Broker has a potential defence if he or she
believed on reasonable grounds that the disclosure given
was not deceptive, misleading, or confusing.

It is hoped that these changes go some way towards
increasing transparency and reducing the types of losses
we have seen recently.

Acts 1969

because R and T had not deliberately misled WCCU about
their ages. They had correctly recorded their dates of birth
on the application form but an employee of WCCU had
miscalculated their ages to be 18.

If WCCU had made reasonable inquiries of R and T it
would, in addition to establishing their ages, have also
easily discovered that R and T:

had only known each other for three weeks
were employed in seasonal part-time work
had overstated their income, and

couldn’t afford the repayments.

Both Judges concluded that WCCU was careless and
ought to have made more inquiries. In all the
circumstances the contract was not fair and reasonable
and, accordingly, the contract was unenforceable against
R and T.

Conclusion

It was 20 years after the passing of the Minors Contract
Act 1969 before there was a reported decision of the High
Court concerning enforcement of a contract against a
minor. A further 20 years has passed and the High Court
has confirmed the basic principle, which is that generally
contracts with minors under 18 are presumed to be
unenforceable against the minor unless the other party
can satisfy a Court that in all the circumstances the
contract is fair and reasonable and ought to be enforced.

The WCCU employee’s error in miscalculating R and T's
ages and failure to question them about fundamental
aspects of their application led to WCCU losing $12,000 of
a loan on top of incurring the costs of litigation. The case
highlights the need to check the age of a young person
you are contracting with and to be aware that if they are
under 18 the contract may not be enforceable against
them.
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Are You in a De Facto Relationship?

The inclusion of de facto
relationships, (which
encompasses same sex
relationships) within the
Property (Relationships)
Act 1976 (‘the Act”)
effectively means de facto

_ couples  will receive
similar treatment,
concerning disputes about property, to those who are
married.

De facto relationships and the Act

De facto relationships will ordinarily be covered by the Act
only if the partners have lived together as a couple for
three or more years. After three years, the principle of
equal sharing applies.

There are exceptions to the three year rule. These include
situations where there is a child of the de facto
relationship or where one party has made a “substantial
contribution” to the de facto relationship. Before it makes
an order, when considering exceptions to the rule, the
Court must be satisfied that failure to make an order
would result in a serious injustice.

Definition of a de facto relationship

Section 2D (1) of the Act defines a de facto relationship as
a relationship between two persons whether they be a
man and a woman or same sex partners; provided both
are aged 18 or older, live together as a couple and are not
married to or in a civil union with each other.

What constitutes living together as a couple?

Section 2D (2) of the Act states that when determining
whether two persons live together as a couple, all the
circumstances of the relationship are to be taken into
account, including any of the following matters that are
relevant in a particular case:

the duration of the relationship

the nature and extent of common residence

whether or not a sexual relationship exists

the degree of financial dependence or interdependence,
and any arrangements for financial support between the
parties

the ownership, use and acquisition of property

the degree of mutual commitment to a shared life

the care and support of children

the performance of household duties

the reputation and public aspects of the relationship

The overall question for the Court is whether the two
people concerned live together as a couple. The above list
is not intended to be exhaustive, and any other relevant
factors may be taken into account. Similarly, none of the
factors is either independently, or in combination, a
necessary ingredient of a de facto relationship. The
factors set out above simply assist the Court in
determining whether a de facto relationship exists.

It appears the Court is looking for a mutual commitment to
a single lifestyle, with or without a common residence or
sexual relationship. The Court will also be giving active
consideration to the intention of the parties at ‘relevant
times’, (‘relevant times’ will vary from case to case, but
essentially encompass the series of events being
considered by the judge) to enter into and to remain in a
committed de facto relationship.

Limited Partnerships Act 2008

The Limited Partnerships
Act 2008 (“the Act”) came
into force on 2 May 2008
and replaces the ‘Special
Partnerships’ regime that
existed under Part 2 of
the  Partnerships  Act
1908. The Act establishes
a new regulatory and tax regime in New Zealand for
limited partnerships which removes barriers to foreign
investment capital and promotes growth in New Zealand
venture capital and private equity industries.

There are several key features of Limited Partnerships
under the Act.

They are a separate legal entity. A limited partnership
must have at least one general partner and one limited

partner and they cannot be the same person. A partner
may be a person, a partnership or a body corporate.

They have two types of partners — ‘general partners’
who are liable for all the debts and liabilities of the
partnership and ‘limited partners’ whose liability is
limited to the extent of their investment or capital
contribution to the partnership.

The limited liability is retained only so long as the limited
partner does not engage in the day to day management
of the partnership. The limited partner is only allowed to
participate in what is referred to as ‘safe harbour
activities’ such as key decisions on how the partnership
is run but not day to day management. A complete list
of ‘safe harbour activities’ can be found in the Act.

Limited Partnerships will have ‘flow-through’ tax status,
meaning that each partner will be taxed individually at
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that partner's personal tax rate rather than the
partnership being taxed as a whole.

Limited Partnerships will be required to have a written
partnership agreement that will cover such areas as
entry to and exit from the Ilimited partnership,
entitlement to distributions and assignment of interests,
and

Limited Partnerships will continue indefinitely rather
than having a set life span.

The Companies Office will administer the Limited
Partnerships Act and will provide a searchable register of
New Zealand Limited Partnerships, and Overseas Limited
Partnerships that are conducting business or are engaged
in business activities in New Zealand. The Ministry of
Economic Development states that the register will go live
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on the internet in May 2008 and will be available 24 hours
a day, seven days a week.

In recognition of the fact that a limited partner may not
wish to have their interest in a Partnership disclosed to the
public, information on limited partners will be treated as
confidential on the register and will not be available to the
public. The register must be kept up to date and there are
strict time requirements regarding updating some
information. Each year an annual return must be filed.

Limited partnership regimes can be found in countries
such as Australia, the United Kingdom, Canada,
Singapore and the United States and are a preferred
structure for investing in venture capital. It is anticipated
that the new Act will allow New Zealand businesses to
compete internationally for these funds, which are often
required for new companies and for early stage
expansion.

Update 1: Charities Act Update

Charities are reminded that in order to retain or obtain charitable-purpose tax exemptions, they must register with the
Charities Commission by 1 July 2008. The Charities Commission is currently processing applications from
November/December 2007. Therefore, later applications for charitable status may not be processed by 1 July 2008.
However, the Commission does have the power to backdate an organisation’s charitable entity status to the date it received
the properly completed application. Tax benefits can be claimed provided an application is received prior to 1 July 2008.

An application to the Commission involves completing the prescribed application forms and providing a certified copy of the
rules of the charity. Registering a charity is often not straightforward. Therefore, legal advice is recommended.

Update 2: Taser Update

The New Zealand Police are strongly in favour of Tasers being introduced, following the
end of their trial last year. But controversy surrounding the Taser continues. An article
entitled “Think Twice About Tasers”, released by the Auckland District Law Society,
cautions against a hasty implementation of the Taser and considers that strict
guidelines need to be in place to prevent the Police from developing a casual attitude
towards its use.

The introduction of the Taser will also have wider implications for New Zealand in terms
of compliance with the Bill of Rights Act and International Law obligations. The Law
Society has suggested that the final decision should be made by an independent body
with provision for the public to make submissions.

Continuing Education

The following seminars have recently been attended by members of our firm. It is a requirement that all solicitors attend
seminars to keep up with legal developments in their fields of expertise. If you would like information on any of the following
topics please contact us:

Commercial Leases — Will Barnes
Introduction to Company Law — Catherine Pfister
The Interface Between Property & Family Law — Paul Anderson and Paul Shearer
Trustees Guide — Rich Flitcroft and Harini Fernando
Wills & Succession Law Skills Accelerator 2008 — John Eagles
Introduction to Criminal Practice — Lucin Fraser
Climate Change Symposium — Lauren Wallace
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Govett Quilliam News

Makeover In Progress

When Govett Quilliam opened its offices at 1 Dawson Street
in 1996 it marked a new era for the firm, coming with a
complete image revamp, new corporate identity logo, new
colour schemes and new business cards. Twelve years on
and the Partners decided it was time for another revamp. If
you've visited our offices lately you will have noticed the
. familiar yellow building has had a re-paint in the latest
fice D WARE—— modern colours. The interior has also been re-painted and
new carpet laid. Watch out for our new signage going up
soon and with that an exciting new logo!

Before

Baby News

Congratulations to Paul and Laurie Shearer on the birth of their son Ben, Keryn Broughton and Jay
Berentson on the birth of their daughter Mila and Richard and Margaret Joyce on the birth of their
daughter Holly.

GQ Profiles

Our profiles for this newsletter are on Ross Fantho rpe and Leigh Duffy. Ross is a Senior Partner and  Leigh is
his Personal Assistant

Ross Fanthorpe has been a partner of the firm since 1977. Ross is
Taranaki born and bred and still confesses to loving the place to bits.
Ross works closely with Karen Wood, a remarkable lady, who from
time to time keeps him in line. Of his Personal Assistant, Leigh, Ross
says he enjoys her bubbly personality and the assistance she gives
the team.

Franchising law is Ross's special interest and he has built up valuable
intellectual property based on experience and networking which
assists clients give birth to, grow and exit from SME's in New Zealand.
Ross acts for a wide variety of clients and their families who seek an
IT savvy lawyer with an interest in practical solutions to challenges
before them. Currently demand for this knowledge includes those in
the areas of property, business commerce, intellectual property,
internet law, asset protection and Retirement Villages.

Some of Ross's farming clients have been particularly cruel to him about his new found interest in antique Massey Fergusson
tractors, mulchers, chain saws, welders, grinders, endless chains, mowers, trailers, long nosed shovels, crooked fences, bee
hives and sheep dogs, chooks, peacocks and geese which either regularly break down or chase him with painful outcomes.

Ross and wife Tara have established a 10 acre avocado, fejoa, guava, spray free food producing orchard opposite the
Kaitake Golf Club. This keeps Ross busy on the weekends although the discovery of a Blackberry Smartphone
http://www.blackberry.com/ keeps him in touch whilst toiling in the fields.

Leigh Duffy has worked at Govett Quilliam for 2 years as Personal Assistant to Ross. Originally
from Auckland, Leigh and husband Patrick moved to New Plymouth 7 years ago “for a better
lifestyle and to get away from the hustle and bustle of big city life”. Together Leigh and Patrick have
3 children: Sean, aged 15, Tayla, aged 8, and Eden, aged 4.

In a previous life Leigh was a massage therapist and believes these skills helped her secure her
current position with Ross. Ross takes full advantage of Leigh's talents for his many niggles — of
which there are many! Leigh’s hobbies include belly dancing and cruising with her husband on her
Triumph Thunderbird motorbike. Leigh’s recent motorbike vs gravel accident at the Awakino Gorge
road works resulted in a broken ankle and 6 weeks in a plaster cast. However, she is now fully
recovered and back to her belly dancing and her motorbike — much to Ross’ horror! Leigh says the
best thing about working at Govett Quilliam is the people — “we laugh our heads off!”
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Govett Brewster Art Gallery

AMAR KANWAR - 31 May to 31 August 2008

For the first time in New Zealand the gallery is proud to present the work of leading independent Indian flmmaker Amar Kanwar.
Amar Kanwar's poetic documentary films and video works primarily concern issues relating to politics, ecology, violence and
sexuality associated with the South Asian subcontinent. His work has been presented in important institutions such as MoMA,
Whitechapel and featured in leading international events including Documenta Xl (2002) and Xll (2007) and the 2006 Biennale of
Sydney. The Govett-Brewster Art Gallery is the only venue in New Zealand to show Kanwar's work.

DATELINE RETURN - 31 May to 24 August 2008

In the exhibition Dateline Return a number of Maori and Pacific artists unite to investigate contemporary Pacific art practices.
Exploring recent developments in contemporary art of the Pacific, they investigate how established and new generations of Maori
and Pacific artists living in Aotearoa New Zealand respond to the complex interplays amongst customary practice, diasporic living
and the poetics of daily life.

DON DRIVER: BANNERS — 31 MAY to 31 AUGUST 2008

Don Driver is one of Taranaki's most celebrated artists; his assemblages recycle and re-animate ordinary and discarded materials
with wit and visual certitude. This exhibition Don Driver: Banners focuses solely on Driver’s robust banner works — texturally rich
collages that began in the 1970s and remain a vital part of the artist’s practice today. Driver was a pioneer in the use of assemblage
which has featured prominently in New Zealand art, experiencing a resurgence of popularity amongst contemporary artists in the
past few years. Don Driver: Banners marks the first major exhibition of Driver’s work at the gallery since his 1999 retrospective, With
Spirit.

40 YEARSVIDEOART.DE - 24 MAY to 7 SEPTEMBER 2008
The Govett-Brewster Art Gallery presents 40yearsvideoart.de, a selection of the best and most remarkable works of video art to
emerge from Germany in the past forty years.

CLARE NOONAN — SEARCH FOR OTHER HALF 2006 —1 MAY T O 31 MAY

Visible from the street and accessible anytime, the Govett-Brewster front window space is the site for a new series of contemporary
art projects. The Open window series will feature a range of responses to this compact space, offering art that engages with the
commercial nature of the Gallery fagade and the attributes particular to window gazing.

Clare Noonan'’s work Search for other half sits at the edge of the Govett-Brewster Art Gallery, the sole occupant of the space, and
continuously signals out to those passing by.

“This miniature lighthouse literally acts as a subtle beacon for the gallery, however we are left to ponder what the emitted
communication is or for whom it is intended,” says Assistant Curator Melanie Oliver.

For more information on exhibitions and events Phon e 06 759 6060 or visit www.govettbrewster.com

Please note that all the Govett Quilliam Guides to many interesting legal topics and opportunities are
available online on www.thelawyers.co.nz. Please download them at your leisure.

Please call this office if you would like further information on newsletter items.

How would you like your next newsletter?

If you would prefer to receive your next newsletter by email, please contact Michelle at
michelle.stewart@gglaw.co.nz or phone 06 768 3700

All information in this newsletter is to the best of the authors’ knowledge true and accurate. No
liability is assumed by the authors, or publishers, for any losses suffered by any person relying
directly or indirectly upon this newsletter. Itis recommended that clients should consult a senior
representative of the firm before actina upon this information.
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