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MORE TROUBLE IN PARADISE

A recent decision of the Court of Appeal, Salt v
Governor of Pitcairn and Associated Islands (2008),
serves as a reminder to employers to thoroughly
investigate the actions of an employee who has
raised a personal grievance based on unfair
dismissal, because the employee’s actions will be
highly relevant to the quantum of remedies. This
may even extend to actions the employer wasn't
aware of at the time of the dismissal.

Mr Salt was employed as Commissioner for Pitcairn
Island and was responsible for the day to day
administration of the affairs of Pitcairn Island. He
was based in Auckland and had held the position
since 1995. In 2001 Mr Salt indicated he no longer
wished to remain in the role without a salary
increase. From 2001 to 2003 there followed a
period where Mr Salt was unwilling to sign a new
contract. He believed the then Deputy Governor
had complaints about his performance and he was
distinctly unhappy with the situation.

By March 2003 Mr Fell, the Governor, was
concerned that Mr Salt was deliberately
undermining the office and authority of the
Governor. In  September 2003, following an
unsuccessful mediation, Mr Fell dismissed Mr Salt
by email giving him one month’s notice. Mr Salt
raised a personal grievance claiming unjustified
dismissal.

The Employment Relations Authority found the
dismissal was unjustified on procedural grounds

and awarded Mr Salt reimbursement of wages and
superannuation as well as compensation, but found
his conduct had contributed to his dismissal, and
adjusted the damages accordingly by 50%. This
adjustment was based on a series of emails that
were not discovered until after Mr Salt was
dismissed.

The emails contained highly disparaging comments
about the Governor and other Government officials.

Mr Salt challenged the reduction of remedies in the
Employment Court and then the Court of Appeal.
The Employment Court found that the Authority was
correct in taking the subsequently found emails into
consideration when assessing Mr Salt’s contributing
behaviour and reducing the remedies by 50%. The
Court of Appeal agreed with the outcome, although
it reached its conclusion by a slightly different legal
path.

The Court of Appeal decided that “subsequently
discovered misconduct of a significant nature could
be taken into account in determining remedies
under Section 123 of the Act”. The Court therefore
could and should take the emails into account when
determining wages, reimbursement and
compensation. Furthermore, Mr Salt’s behaviour
was so bad that if the employer had known of it
then, the dismissal would have been justified. As a
matter of “equity and good conscience” the wages
reimbursement should be modest, and the 50%
reduction was appropriate.

THESE BOOTS ARE MADE FOR WALKING - THE WALKING ACCESS ACT 2008

If you are a farm owner this Act won’t walk all over
you!

On 25 September 2008 the Walking Access Bill was
passed in Parliament. The origins of the Bill hail
back to 2004 when the Government floated the idea
of creating marginal public strips across privately

owned land to allow all New Zealanders access to
important recreational waterways. Property owners
were concerned law may be passed to compulsorily
acquire privately owned land for public walkways
and farmers raised various concerns related to
disruption of stock, damage to private property near
the walkways and public safety. One major concern



was their own potential liability for accidents on their
property.

In answer to these concerns a Walking Access
Consultation Panel was established that received
almost 1400 submissions in response to its
consultation document. The Panel made various
recommendations that have now been enshrined in
the new Act.

The Walking Access Act 2008 (‘the Act”)
establishes a New Zealand Walking Access
Commission (“the Commission”) to enhance and
extend walking access to our great outdoors. The
Commission will form national strategy and provide
national leadership to co-ordinate access among
key stakeholders. The Commission will also provide
advice and information on walking access routes,
determine the nature of the access (i.e. walking,
bicycles, access with motor vehicles, dogs and use
by hunters) negotiate new walking access across
private land and facilitate the handling of any
disputes.

The Commission will develop, promote and
maintain a code of responsible conduct for users of
walkways that will include such matters as

Standards of behaviour to be observed.

. Information about Maori customs, values and
practices.

. Maori relationships with the land and
waterways.

. A summary of benefits conferred and
obligations imposed by the Act, and

. Any such other matters that the Commission
feels would be beneficial to users of walkways
and relevant landowners. A draft code is to be
prepared as soon as practicable.

The Act preserves private property rights and
provides that public access to private land should

be achieved through negotiation and agreement
with landholders rather than compulsory acquisition.
It sets out the process that must be followed to
declare a walkway over public land and to negotiate
a walkway over private land and Maori freehold
land.

Section 54 of the Act sets out a number of strict
liability offences that may be incurred while using
walkways. Strict liability offences include:

Discharging a firearm

Setting a net, trap or snare

Placing poison or explosives

Lighting a fire

Taking plants

Using a vehicle

Taking a horse or dog on a walkway without
authority

Section 56 sets out offences that require
knowledge, intent or recklessness, such as
interfering or disturbing livestock or wildlife,
damaging or destroying structures and attempting
to intimidate persons using a walkway.

The Act provides for the appointment of
enforcement officers, for a term not exceeding 3
years, who have powers to prevent or stop
offenders. A fine not exceeding $5,000 may be
imposed for offences under section 54 of the Act
and a fine not exceeding $10,000 for offences
under section 56 of the Act.

Within 11 years from the commencement of the Act
the Minister must report on a review into the Act
and any recommendations for changes to the Act.

You can find out more about the commission at its
website, www.walkingaccess.org.nz.

CHILDREN’S PARTICIPATION INCREASED BY CHANGES TO FAMILY COURTS

Counselling and Mediation

Children now have the opportunity to participate in
counselling when decisions are being made about
parenting matters, due to the passing of the Family
Matters Bill on 2 September 2008.

Provided the parents agree, children will be able to
attend part of the counselling, or speak with the
counsellor directly. Up until now, children’s
involvement in counselling was not specifically
provided for by legislation.

In many cases, the benefits to both the children
involved and their parents will be significant, as
from an early stage in the process the child’s view
on what is important can be expressed and
considered.

As well as counselling, parties involved in parenting
matters (and other matters such as relationship
issues) will be able to request family mediation to
help them identify issues and to resolve matters by

agreement. The mediation will not be overseen by a
Family Court Judge but by a specialist mediator.
The purpose of the mediation is to divert less
complex family disputes away from formal court
proceedings and to resolve them quickly and
inexpensively. Children can also be involved in the
mediation and will be able to attend the counselling,
as mentioned above, to help them formulate their
views.

Following the mediation, the mediator will be
required to provide a report to the Court detailing
the resolution reached between the parties, the
issues still to be resolved and non-binding
recommendations as to the next steps to be taken
by the parties.

If parties (now including grandparents and other
family members) are considering entering into a
parenting agreement, they can request mediation or
counselling. These can also both be accessed to



help resolve a dispute arising from an existing
agreement.

Other changes resulting from the passing of the
Family Matters Bill include

. Extending the duties of the Family Court
Registrars.

. New positions of Senior Family Court
Registrars, with the intention that they will be
able to relieve the pressure on Judges and
reduce delays by dealing with, for example,
routine procedural matters.

. New provisions for openness in Family Court
proceedings have also been included with
support persons and accredited media
allowed to attend proceedings. Reports on the
proceedings can be published by the media,
but it is an offence to publish a report without
leave of the Court where the report includes

identifying information and a child or
vulnerable person is involved. Support people
will also be able to attend proceedings
provided the judge agrees, and

. The restriction preventing Family Court
Judges wearing gowns in court has been
removed.

Implementation

The above changes are intended to increase the
openness of Family Court proceedings and to
improve the efficiency and effectiveness of the
Family Court. The Bill was divided into 12
amendment Acts and will be implemented in stages.
It is intended that most provisions will be in place by
early 2009, although new services like the
counselling for children, and family mediation, will
take longer and the exact commencement dates are
yet to be announced.

THE EARLY BIRD CATCHES THE WORM - TIME LIMITS IN CIVIL CLAIMS

Imagine that 2008 was just not your year. It began
with the discovery that your home, bought four
years ago, is a leaky home and needs major repairs
that will cost over $200,000.

A short time later your widowed mother died,
leaving her entire estate, worth several million
dollars, to your siblings because of a recent falling
out with you — and that after years of living with you
and your family. Then, two months ago, you lost
your job because you stood up to your manager,
who is a workplace bully. The final straw came
when your plasma TV died last night during a test
match, after having intermittent problems since you
bought it 18 months ago.

You decide it is time to right some wrongs and go to
see your lawyer. One of the issues that will be
raised with you is limitation periods, which are time
limits within which certain claims must be brought.

Some of the limitation periods that might apply in
the present scenario include the following.

You believe that the real estate agent who sold you
the house misled you and you would like to bring a
claim under the Fair Trading Act 1986. However,
your claim under that Act might be barred because
applications under the Fair Trading Act must
ordinarily be made within three years of the date of
the event.

You then consider bringing a claim through the
Weathertight Homes Resolution Service against the
architect, the developer, the builder, the roofing
company and the council that issued the code
compliance certificate. Unfortunately, the house is
11 years old and section 393 of the Building Act

2004 prevents claims being brought 10 years or
more after the date the work was carried out.

You may have better luck bringing a claim against
your mother's estate pursuant to the Family
Protection Act 1955 (or on the basis of a
testamentary promise, if you had been led to
believe that you would inherit some of the estate).
The general rule for bringing such claims is that
they must be filed within 12 months of the date that
administration or probate is granted. However, in
certain circumstances you need to be even quicker,
because the estate may be distributed after six
months.

What about your case for unfair job dismissal? If
you wish to bring a personal grievance pursuant to
the Employment Relations Act 2000 against your
employer, it must be submitted to the employer
within 90 days from the date you were dismissed.

Surely the Consumer Guarantees Act 1993 won't let
you down. However the Act provides that you must
reject goods "within a reasonable time" and what is
reasonable will depend upon the type of goods and
how they were used. You might not be entitled to
compensation if it turns out that the minor problems
you have been having for 18 months should have
been fixed and would have prevented the TV from
stopping altogether.

These are only a handful of examples of the
limitation periods that apply to a vast array of legal
situations. While some of the limitation periods can
be extended by a court, the examples highlight that
it may be crucial to seek legal advice as soon as
possible. Most claims must be brought within a
certain time, or the opportunity to obtain a remedy
will be lost.



SNIPPETS

Building Act Update - Kiwi DIY Tradition Improved
Hon. Shane Jones, the Building and Construction
Minister, has taken steps to cut back on DIY
building regulations enacted as a result of the leaky
building crisis.

The Government has realised that the response to
the crisis was too extreme and has reduced the
scope of work that requires building consent.
Schedule 1 (Exempt Building Work) of the Building
Act 2004 was amended by Order in Council on 16
October 2008. The work that does not require
consent now includes such things as:

o Changing existing household plumbing

o Removing or changing non-load bearing walls

Enduring Powers of Attorney

On 26 September 2008, the Act governing powers
of attorney was amended. In brief, the Act has
made powers of attorney documents more secure
meaning they are less able to be abused by
attorneys to whom power to act on a donor’s behalf
is given.

Among other things, the signature of the donor must
be witnessed by a lawyer, qualifying legal
executive, or an officer of a trustee corporation. The
witness to the donor’s signature must certify that
he/she is independent of the Attorney.

o Installing or replacing windows or exterior
doors

. Making a home more accessible by widening
doorways and building access ramps

. Construction of retaining walls that retain not
more than 1.5 metres depth of ground

. The construction, alteration or removal of a
pergola

These changes will allow Kiwis to once again take
up their tools and go about what they have always
done in that long standing tradition of DIY.

Therefore, in the common situation where a
husband and wife wish to appoint each other as
attorneys, advice from two qualifying witnesses
such as a lawyer/qualifying legal executive/officer of
a trustee corporation is a necessity. Both parties
should see their witness independently of the other.

The independent advice requirement will be the
major effect of this amendment and is one of the
measures that aim to ensure powers of attorney
achieve what they set out to achieve.

FAMILY TRUSTS — SOME COMMON PITFALLS

Introduction

In the course of trusteeship, trustees make
decisions that will impact on the assets of the trust.
If made incorrectly, trustees’ decisions can lead to
personal liability if the trust suffers a loss.

Potential problems could arise, especially in the
current economic climate, due to such issues as:

A drop in asset values
Excessive trust borrowings
Loss of income from trust assets, or from a
beneficiary’s company

. Trust assets wused as security for
company/personal borrowings of a
beneficiary/person who established the trust

Trustees are obliged by law to have the best
interests of the beneficiaries at the core of decision
making, not the best interests of the settlors (the
people who established the trust).

Trust secures family company borrowings

It is common for trustees to agree to provide
mortgages over trust property and provide
corresponding unlimited liability guarantees in
favour of another entity/borrower, such as the family
company, which might run the family business or
operate the family farm.

The problem arises when the company is then
unable to meet its loan repayment commitments
and the bank is required to sell trust property to pay
for non-trust borrowing. The decision to provide
guarantees and mortgages to the bank for company
borrowing can be the trust’s undoing.

Before they provide guarantees and mortgages the
trustees must consider whether this is actually in
the beneficiaries’ best interests. For example, was
the trustees’ decision prudent in light of the financial
situation of the company, and was the guarantee
and loan structure reviewed on an ongoing basis?

Also, before guarantees and mortgages are given,
the trustees are required to check the trust deed to
ensure there is power in the deed to provide such
guarantees and mortgages.

Resettlement of trust assets

Trust deeds should contain a provision to allow the
trust to resettle its assets on another trust provided
the resettlement is for the benefit or advancement
of one of the beneficiaries of the trust. If the trust
deed has a power to resettle, and the trustees are
asked to resettle, they are required to conclude that
it would be in the best interests of the beneficiaries
to do so and that it is a proper exercise of the power
of advancement to resettle trust assets on one, or a
group of, beneficiaries.



This is a decision not to be made lightly as the
remaining beneficiaries may be interested in the
details of the resettlement, not to mention the Inland
Revenue Department. The trustees are less likely to
be personally liable if they turn their mind to the
best interests of the beneficiaries before making the
decision.

Minimising the chances of an incorrect decision
Trustees minimise the likelihood of making incorrect
decisions if they consult and meet regularly with
their independent trustee, accountant, and lawyer to
review the current position. Communication is vital
and provides an extra level of security. Trustees

who proceed to administer the trust without seeking
external assistance do so at their own peril.

Trustee decisions would be made easier by the
existence of a regularly updated settlor
memorandum of wishes that sets out the settlor's
intentions regarding the trust fund. It should be
easily accessed by the trustees and kept up to date.

Conclusion

In short, trustee obligations are not simple and
require careful thought. It is always best to consult
with professionals if unsure and to ensure there is a
clear set of trust documentation to avoid problems

in situations such as the above.

GOVETT QUILLIAM NEWS

Goveﬂ. THE LAWYERS

Merry Christmas and Happy New Year

Our offices will be closed from 23 December 2008 and will re-open on 5 January
2009. We will have a duty Partner available over the Christmas / New Year break
so feel free to phone on (06) 768-3700 about any urgent legal query over that
period.

We wish all our clients and friends a very Merry Christmas and thank you for your
association during 2008.

Around the Mountain Relay

On 15 November 2008 team Govett Quilliam ran the team relay of 150 km around Mount Taranaki in the
Taranaki Around the Mountain Relay. Coming in at 11th place out of 40, the team completed the 21 legs in
12 hours and 25 minutes.

Around the Mountain Cycle Ride

On 10 January 2009 the Around the Mountain Cycle Ride will take place. Govett Quilliam have their team
entered in the Bone Collectors event, starting with one rider at the Pukekura Raceway and going right around the
mountain to finish 175 km later with eight riders at the Pukekura Raceway.

GOVETT BREWSTER ART GALLERY

COLLECTOR IN THE LIVING ROOM - 6 & 20 December; 3, 17 & 31 January; 14 & 28 February
Visit Lee Mingwei’s Living Room Project every second Saturday 10am-12pm and 1pm-3pm to meet and talk to
the current participating collector

LEN LYE: CHRONOSOME — 6 December 2008 to 16 March 2009

The exhibition Len Lye: Chronosome explores the link between time and the body in the cellular forms that recur
throughout Lye’s drawings, films, painting and sculpture. Amoebic forms referencing the primordial beginnings of
organic life are found throughout his work from the 1920s and 1930s, as well as the kinetic sculptures of the
1960s.

BREAK: TOWARDS A PUBLIC REALM — 6 December 2008 to 1 February 2009

Coming from a diverse range of approaches and strategies, the artists all share an interest in our sociopolitical
processes, structures and histories. Through practices that employ video, sculpture and installation, they critically
examine the political significance of the images, language and architectural forms that surround us. Edging away
from institutional frames, Towards a Public Realm sets out to remind us that art exists in relation to communities.

SCANZ EXHIBITION & SYMPOSIUM - 7 February to 29 March 2009
The exhibition SCANZ is the result of a two week residency for national and international artists, curators,
producers, writers and theorists, and features a selection of participating artists.

LEE MINGWEI: UNCOMMON SENSES - 6 December 2008 to 16 March 2009

Lee Mingwei has played a pivotal role in expanding the terrain of what might be called ‘invitational aesthetics’
through his participatory projects. Generosity and exchange are at the heart of his work as he offers scenarios
and environments wherein objects become ciphers or gestures for experiencing the memories and
communications of oneself and others. In this exhibition Taiwan-born New York-based Lee will present two
projects informed by qualities of hospitality and home.



CONTINUING EDUCATION

Running a Relationship Property Case — Nina Elliott

Companies, Partnerships and Trusts — John Eagles

Land Transactions — Paul Franklin

Enduring Powers of Attorney — A New Regime — John Eagles

Trust Account Partner Training — Andrew Laurenson

Resource Management Law Association Conference — Lauren Wallace

GOVETT QUILLIAM PROFILES

Paul Anderson - Partner

Paul Anderson joined Govett Quilliam on 14 March 1995 from another firm in town
and became Partner on 1 July 1997. He was then appointed Managing Partner in
2004.

Alongside the varied responsibilities that come with being Managing Partner, Paul
is a part of the New Plymouth Commercial Team. In particular Paul spends a lot of
time drafting and advising on commercial transactions of all shapes and types and
enjoys the challenge of bringing these to a successful conclusion. Paul also has a
detailed knowledge of trusts and how they can form part of many asset plans.

Paul also works closely with a number of Iwi and helps with commercial and
structuring advice both before and after Treaty settlements.

Outside the office Paul enjoys slaving away on his “lifestyle” block and is an
enthusiastic cyclist. He will lead the Govett Quilliam Team in the “Bone Collector”
Round the Mountain race on 10 January 2009 where he will cycle the full 175 kms
picking up team members along the way with all eight finishing together.

Pahl is pfdud of the business developments Govett Quilliam has made and continues to make and in
particular the recent rebranding which saw a spruce up of the logo and the building.

Amber Tattersall — Personal Assistant

Amber Tattersall became a part of the Govett Quilliam family
on Valentines Day 2005 and has been supporting Paul
Anderson and Brad Miles since January 2006.

Ambers background is in dairy farming and she still enjoys
getting her gumboots and overalls on from time to time.

Amber’s passion is dancing with experience in salsa, ballet,
contemporary, jazz and has recently joined Leigh (another
GQer) in belly dancing.

DO YOU ENJOY RECEIVING OUR NEWSLETTER?
If you have any feedback or suggestions for our newsletter please let us know.

HOW WOULD YOU LIKE YOUR NEXT NEWSLETTER?

If you would prefer to receive your next newsletter by email, please contact Charlotte:
Charlotte.Williams@gglaw.co.nz or phone (06) 768-3700

All information in this newsletter is to the best of the authors’ knowledge true and accurate. No liability is assumed by the
authors, or publishers, for any losses suffered by any person relying directly or indirectly upon this newsletter. It is recommended
that clients should consult a senior representative of the firm before acting upon this information.



