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GREEN LEASES - THE WAY OF THE FUTURE

Worldwide focus on environmental sustainability has given
rise to a green building movement that aims to incorporate
environmentally sustainable design principles into the
building process and maintain those principles after the
building has been built.

When a building is completed, and the tenant moves in, what
measures need to be put in place to ensure ongoing
commitment to environmentally sustainable  design
principles? Addressing these issues has resulted in the
introduction of the Green Lease concept.

Green Lease Schedule

It is predicted that the concept of the green lease will become
a standardised schedule to accompany standard commercial
lease documents. At this stage, however, drafting is done on
a case by case basis. The schedule would incorporate
obligations of landlords and tenants to comply on an ongoing
basis with environmentally sustainable design principles. A
collaborative approach is required by landlord and tenant to
ensure that the principles are complied with over the term of
the lease.

Contents of Schedule
A green lease would include the following:
- binding promises
remedies
incentives for both parties to improve environmental
performance
ongoing requirements such as:
0 obtaining Green Star NZ ratings
cleaning with environmentally friendly products
reducing energy/water use
recycling
having an environmentally friendly fit-out and building
management process
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The landlord would be obliged to ensure that target ratings
are achieved and maintained for the term of

the lease. The tenant would also make a similar undertaking
in relation to its fit-out.

Management committee

A management committee is required in accordance with the
green lease schedule. There should be a binding agreement
to comply with obligations under a ‘green management plan’
and a review by the management committee at least every
two years. A process for remedial action should be included,
with disputes referred to a ‘green expert’.

Landlord/Tenant benefits
The scheme will provide benefits for both landlords and
tenants. The benefits for tenants include:
Reduced outgoings (likely to include: water, electricity,
waste management, air-conditioning).
Ability to provide an excellent working environment
Enhancement of reputation
Landlords would benefit as they are able to attract quality
tenants and increased returns over the long term.

Environmentally sustainable buildings
Some of the factors requiring consideration when constructing
environmentally sustainable buildings include:
a comfortable, productive & healthy environment
low energy use/greenhouse gas emissions
sustainable/healthy transport options
low water use
recycling

More prescriptive green leases are likely to emerge over
time. What could be perceived by developers/landlords
as un-welcomed increased costs in the short term may
eventually provide long term cost benefits associated
with putting in place environmentally sustainable design
principles.




PROTECT YOUR BUSINESS FROM BAD DEBTORS
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Owners or managers of small to medium sized businesses
will be increasingly aware of how the global credit squeeze is
affecting New Zealand. As finance companies collapse, fuel
costs escalate and interest rates rise (amongst other things)
the pressure grows for everyone to cut costs and make
savings. One common response from debtors to these
pressures is to delay paying creditors — including you.
Effectively they are using you as a low cost source of
extended funding.

Planning how best to protect your business from bad debtors
involves both practical and legal issues, as set out in the
following paragraphs.

Take time at the outset to ensure the customer can and will
pay. Sometimes the promise of a new order for work
overrides common sense enquiries at the time about the
customer’s circumstances and their ability and willingness to
pay the price you require.

Ensure that you have full details of your customers before
you commit to the work. This includes all of their contact
details but also the legal name and type of entity. All too often
creditors go to take enforcement action only to find they are
missing details that compromise debt recovery. For example,
you might assume your customer is John Brown trading as
John’'s Timber Supplies only to find out that he was
representing John Brown Limited trading as John's Timber
Supplies. This can result in you having no action against
John Brown personally, only his limited liability company,
which might be insolvent.

If your customer is a small company, obtain a guarantee from
the directors. It is often more effective to pursue a director
personally, rather than a company.

Have written terms of trade that the customer signs before
you supply the product or service. This makes it very difficult
for the customer to dispute your terms at a later stage, which
often happens if the terms are posted with an invoice, after
supply, or not recorded in writing at all. Include terms that:
state when payment is due
set a default interest rate for late payment, and
provide for recovery of full legal costs, should you have
to take enforcement action.

If appropriate, include specific reference to creating a security
interest pursuant to the Personal Properties Securities Act
1999. This will enable you to become a secured creditor. If
you do this, you will also need to be aware of the process for
registering a financing statement on the Personal Properties
Securities Register at www.ppsr.govt.nz/cms, without which
your security won't be complete and is likely to be ineffective.

Take steps as soon as a customer is late. Speak with them if
possible. If not, write to them. Too often debtors are not
contacted early enough and a problem that could have been
a minor one becomes a major one.

The overall key is to take care with your procedures and
documentation at the outset of the transactions. It may
require time and money to put everything in place but it will
more than pay for itself over time.

Lawyers often deal with creditors who fail to recover some or
all of their debt, despite having provided an excellent product
or service, because they haven't taken enough care or
obtained adequate advice when setting up their paperwork
and procedures

EMPLOYMENT RELATIONS (FLEXIBLE WORKING ARRANGEMENTS ) AMENDMENT ACT 2007

The Employment Relations (Flexible Working Arrangements)
Amendment Act 2007 was given Royal Assent on 26
November 2007 and came into force on 1 July 2008.

The Bill was introduced by Green Party MP Sue Kedgley and
was designed to address the perceived need of employees
with young families who were simply dropping out of the work
force rather than obtaining more flexible working
arrangements to meet the needs of their family.

A Department of Labour survey found that most employees
felt unable to broach the need for more flexible working
arrangements with their employers because they felt they
would be penalised for doing so. By providing a statutory
framework this Act seeks to protect those employees who
wish to choose how to balance work and family life.

Who may apply?
Any employee who is responsible for the care of any person
and who has been working for their employer for not less
than 6 months may make an application under the Act. There
are no requirements that the employee be related to the
person they are caring for and there is no definition of what
the ‘care’ may involve.

What are flexible working arrangements?

The employee may apply to vary their conditions of
employment related to their hours of work, days of work,
and/or place of work and this request must be in writing. The
request made will entirely depend on the needs of the
employee in caring for another person.

What information must be supplied?

The employee must specify:

- how they wish to vary their conditions of employment
whether the request is to permanently vary their
conditions of employment or for a specified period of
time
how the variation will allow them to provide better care
for the person they are caring for,
what changes the employer may need to make if the
employee request is approved.

Can more than 1 request be made?

If a request is made the employee is not entitled to make
another request under this part of the Act for another 12
months.




What the employer must do

The employer does not have to accept the request. The
employer must notify the employee within 3 months whether
their request has been approved or refused and, if refused,
notify the grounds for refusal and provide an explanation of
the reasons for their decision. If the employee is dissatisfied,
he or she may refer the matter to mediation. If that does not
resolve matters, the problem can be referred to the
Employment Relations Authority for a determination.

What are the grounds for refusal?
The Act sets out the following broad grounds for refusal:
- adetrimental impact on the quality or performance of work
additional cost
inability to reorganise work
inability to recruit additional staff
insufficiency of work

CONFIDENTIALITY OF EMPLOYMENT MEDIATION
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planned structural changes

detrimental effect on ability to meet customer demand

the potential to undermine the terms of a collective
agreement where the request relates to working
arrangements to which the collective agreement applies
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What if the employer does not respond?

If the employer has not complied with their obligations under
the Act the employee may refer the matter to a Labour
Inspector for assistance in resolving the matter. The
employer may be fined up to $2000 by the Employment
Relations Authority.

A review of the operation of these amendments must be
carried out by the Minister of Labour as soon as is practicable
after 1 July 2010.

Confidentiality in employment mediation is crucial to the
integrity of the mediation process. While the Employment
Court decision in Jesudhass v Just Hotel Ltd cast some doubt
over the extent of the requirement of confidentiality, the Court
of Appeal has now clarified the position. The Employment
Relations Act 2000 (“the Act”) seeks to “...build productive
employment relationships through the promotion of mutual
trust and confidence in all aspects of the employment
environment and of the employment relationship...”

One of the ways the Act achieves its objective is to promote
mediation as the primary problem solving mechanism and
reduce the need for judicial intervention.

Typically a person raising a personal grievance under the Act
will request mediation as a first step to resolving their
grievance. Through the mediation process the parties discuss
the issues, consider options and are often able to reach
agreement with the assistance of the mediator. These
agreements are binding on the parties and enforceable. They
allow the parties to resolve disputes relatively quickly
themselves, rather than face an uncertain outcome at the
Employment Relations Authority or in the Employment Court.

Section 148 of the Act provides that the parties must keep
confidential: “....any statement, admission, or document
created or made for the purposes of the mediation and any
information that, for the purposes of the mediation, is
disclosed orally in the course of the mediation.”

The confidentiality requirement is designed to ensure that the
parties can engage in free and frank discussion of the issues
and get to the heart of the matter without fear that their words
will later be used against them.

In 2006, the Employment Court in Jesudhass v Just Hotel Ltd
considered the extent of confidentiality afforded at mediation.
Mr Jesudhass was suspended by his employer, Just Hotel
Ltd. He raised a personal grievance and sought mediation.
Mr Jesudhass alleged that during mediation his employer
advised that they would dismiss him as soon as the
mediation was finished. Mr Jesudhass raised a second
personal grievance, that of unjustified dismissal, and sought
to bring evidence of those alleged statements in support of
his claim.

The Employment Court found that evidence of conduct during
mediation could be used where those communications were
not made in a genuine attempt to resolve an employment
relationship problem.

Just Hotel Limited appealed this decision successfully. The
Court of Appeal overturned the decision and found that the
purpose of Section 148 was to allow parties to speak freely
and frankly without the fear that their statements could be
used against them. This could only occur if statements made
at mediation remained confidential. The Court found that all
documents prepared for the purposes of mediation and all
statements made at mediation were confidential and that only
in some limited circumstances, such as where public policy
dictates (for example evidence of criminal conduct), could the
statutory veil of confidentiality be lifted.

This decision is consistent with ensuring that mediation is
promoted as the primary problem solving mechanism under
the Employment Relations Act 2000.

ENDURING POWERS OF ATTORNEY — SIGNIFICANT CHANGES

Enduring Powers of Attorney involve an individual, ‘the
donor’, placing trust in a person, ‘the attorney’, to act
competently in the donor’s best interests. The donor of such
a power who becomes mentally incapable is dependent on
some other trusted person to make decisions for him or her.
Sadly, this trust is sometimes abused, particularly by family
members.

The Government realises the current legislation is inadequate
and has enacted the Protection of Personal and Property
Rights Amendment Act 2007 (“the Act”). The Act arises out of
the Law Commission Paper “Misuse of Enduring Powers of
Attorney”, received Royal Assent last year and comes into
force on 26 September 2008.

The Act makes the interests of the donor paramount. Where
the donor has lost capacity, and decision making is taken
over by an attorney, the donor still has the right to be




consulted about their views. The Act places an obligation on
the attorney to encourage the donor to develop the donor's
competence to manage his or her own affairs in relation to his
or her property.

New witnessing requirements

The Act introduces new witnessing requirements for all new
Enduring Powers of Attorney. A lawyer, legal executive, or an
officer of a Trustee Corporation must act as the witness.
Legal executives are able to witness if they have at least 12
months experience, hold a current annual registration
certificate issued by the New Zealand Institute of Legal
Executives, and are employed by and under the direction and
supervision of a lawyer.

The witness must explain to the donor the effects and
implications of the Enduring Power of Attorney and his or her
rights, and certify in the prescribed form that this has been
done. At the time of signing, the witness must certify that he
or she has no reason to believe that the donor lacks mental
capacity and that the witness is independent of the attorney.

New definition of mental capacity
A donor is deemed mentally incapable if he or she lacks the
capacity to:

make a decision about a matter relating to personal care
and welfare

to understand the nature of decisions about matters
relating to his or her personal care and welfare

to foresee the consequences of decisions about matters
relating to his or her personal care and welfare, or
communicate decisions about matters relating to his or
her personal care and welfare.

A prescribed form has been issued for Health Practitioners to

certify as to incapacity. The form must be used on all
occasions when the donor’s capacity is in question.

SNIPPETS
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Proper Records to be kept

The attorney must keep proper records of each financial
transaction entered into by the attorney while the donor is
mentally incapable.
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Suspension

The Act allows the donor who has been, but is no longer,
mentally incapable to suspend the attorney’s authority to act
by giving written notice to the attorney. The suspension does
not revoke the Enduring Power of Attorney and can be
reviewed by a Court. However, an attorney whose authority is
suspended cannot act unless a Health Practitioner has
certified, or the Court has determined, that the donor is
mentally incapable.

Easier access to Courts

A wider range of people can now apply to the Court regarding
an attorney’s actions. Any of the following people may apply
to the Court to review a decision:

the donor

a relative or attorney of the donor

a social worker

a medical practitioner

a trustee corporation

the principal manager of any place that provides
hospital care, rest home care or residential disability
care

any welfare guardian who has been appointed for the
donor

a person authorised by a body or organisation
contracted by the Government to provide Elder Abuse
and Neglect Prevention Services

any other person, with leave of the Court

In Conclusion

It is hoped the Act goes some way to limiting situations in
which it might be possible for Enduring Powers of Attorney to
be misused or abused. Although compliance costs will
inevitably be increased, this is considered a small price to
pay to increase protection for a vulnerable donor.

Sale of Liquor (Objections to Applications) Amendme nt
Bill

Arising from the increasing concern of the effects of alcohol
and alcohol abuse in the community, the proposed bill seeks
to amend the Sale of Liquor Act 1989 in two significant ways.
Firstly, an applicant for a liquor on-licence or off-licence will
be required to undertake an evaluation of the social impacts
on the community if the licence were granted. Secondly, any
person or party may object to an application for an on-licence
or off-licence. The objector must also be able to provide
evidence of an adverse effect upon them if the application is
granted.

The Liquor Licencing Authority will have additional powers to
dismiss objections that it considers are without foundation.
However, if the bill is passed, the process of obtaining a
liquor licence will undoubtedly become much more
cumbersome.

The Bill has had its first reading and public submissions are
invited. The closing date for submissions is 15 August 2008.

It's Not Easy Being Green: Commerce Commission

Warns

With rising fuel prices and increased awareness of our
‘carbon footprint’, being Green has become all the rage — or
perhaps more appropriately - envy. It should come as no
surprise then that advertisers have pounced upon what is
being dubbed ‘greenwashing’ as an essential tool for
marketing. Indeed some have taken to it with such fervour,
that in their bid to out-green the competition, the accuracy of
the claims may be left wanting.

This has become a focus for the Commerce Commission who
in issuing warnings recently noted that the “growing trend to
greenwashing by businesses is cause for concern if the
green, eco-friendly or sustainability claims are false or
misleading”. The Commission will be keeping a close eye on
the issue, and where necessary, enforcement action will been
taken under the Fair Trading Act.
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GOVETT QUILLIAM NEWS

National Business Review Awards
It was quite a success story for Taranaki at the National Business Review Awards for Sponsorship of the Arts in Auckland on 30 July
2008. Taranaki won two of the five awards.

Govett Quilliam won the NBR Online Award - for the best arts sponsorship under $20,000 for its backing of the Govett-Brewster Art
Gallery’s Monica Brewster Club evenings. Shell also won the Best Regional Sponsorship Award for its support of the 60 Springs
environmental education programme at Puke Ariki.

The awards were presented by Prime Minister Helen Clark who told the 250 people assembled: “Taranaki deserves special mention
for being not only the home of the exceptional Puke Ariki but of the Govett-Brewster — the finest contemporary art museum in the
country.”

John Eagles, Rob Gardiner, John Reynolds and Barbara London from MOMA (who was here giving the most recent Monica
Brewster Talks in New Plymouth and Auckland) were on the Govett Quilliam support table (along with Clare Blackman and Rhana
Devenport). Congratulations to John and the team at Govett Quilliam for their terrific support of the gallery in so many ways — great
to see their vision and engaged commitment with Govett-Brewster acknowledged so resoundingly on the national stage.

Alex Laurenson Joins Partnership
The Partners at Govett Quilliam are delighted to announce that on 1 July 2008 Alex Laurenson joined them in partnership.

Alex was born in New Plymouth and spent his early childhood years in New Plymouth before shifting with his family to Wellington.
Alex initially joined Govett Quilliam in April 2000 as a graduate of Victoria University before returning to Wellington in April 2004.
Govett Quilliam was delighted when he rejoined the firm as an Associate in October 2007 and he is now following in his father’s
footsteps by becoming a partner of the firm. Alex is of Atihaunui a Paparangi, Tuwharetoa, Ngai Tumapuhia Rangi, and Ngai Tahu
descent. Alex brings to Govett Quilliam a wide range of experience and expertise in the following areas:

- Relationship Property disputes

- Care of Children and Guardianship matters, including acting as the Court appointed Lawyer for the Child.

- Estate claims, Testamentary Promises and Family Protection matters.

- Civil litigation

Baby News
Congratulations to Michelle Stewart and Pete Darling on the birth of their daughter Brooke on 17 June 2008

Rebranding
On 1 August Govett Quilliam launched their new logo and stationery. You will notice our new signage in the community

CONTINUING EDUCATION

The following seminars have recently been attended by members of our firm. It is a requirement that all solicitors attend
seminars to keep up with legal developments in their fields of expertise. If you would like information on any of the following
topics please contact us:

Easements and Covenants — Pushing the Boundaries —John Eagles and Sandy Ellice
Legal Executives Masterclass — Karen Wood and Chris de Ridder

Buying and Selling a Business — Will Barnes

Government Contracting and Procurement  — Paul Franklin

Interpretation of Statues and Contracts  — Will Barnes, Harini Fernando and Lauren Wallace
Residential Property Transactions — Harini Fernando

Company Law Update - Paul Franklin and Rich Flitcroft

Lawyers and Conveyancers Ad — Rules of Conduct and Client Care — Paul Anderson
Property Law conference — Geoff Shearer and Margaret Joyce

Mental Health — Andrew Laurenson
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Paul Franklin — Partner

Paul is a long standing member of Govett Quilliam, having been here for over 24 years, since 1985 and
becoming a Partner in 1989. After studying at Auckland University Paul worked at Chapman Tripp in Auckland
before moving to London for a few years. From there Paul joined Govett Quilliam.

Paul works in one of our commercial teams alongside Margaret Joyce, Will Barnes and Chris de Ridder. Paul’s
expertise is in Commercial and Company Law, conveyancing, asset protection, partnerships and joint ventures.
Having built up a wealth of knowledge, Paul now acts for large corporates, crown entities, key companies within
the oil and gas sector, rural leaders and progressive businesses. Paul is a past president of the Taranaki Cancer
Society and Relationship services. He is the honorary solicitor for countless charities.

Paul is passionate about his clients because they add so much to the infrastructure, well being and economic development of the
fantastic province of Taranaki.

Outside of work Paul is a golfer who also enjoys going to the gym. Paul also enjoys being with his family and following his sons
throughout the country and the world as they play inline hockey. Paul has recently returned from 4 weeks in Cambodia and Laos
with the highlight of the trip being a visit to the Angkor Wat temples in Cambodia. Watching his 14 year old son eat a deep fried

tarantula would also be up there for a great experiences.

Lorraine Davidson — Personal Assistant

Lorraine is Taranaki born and bred and initially joined Govett Quilliam in 1976 and helped set up our centralised
word processing department. She ran this department until she left Govett Quilliam in 1984 to raise her family.

In 1996, when her three children were attending school, she rejoined us and has been Paul Franklin’s Personal
Assistant since February 2002.

Lorraine has enjoyed playing tennis competitively in previous years and still plays socially when she has the time
available.

GOVETT BREWSTER ART GALLERY

40 YEARSVIDEOART.DE — 24 May to 7 September 2008
The Govett-Brewster Art Gallery presents 40yearsvideoart.de, a selection of the best and most remarkable works of video art to

emerge from Germany in the past forty years.

SNOW BALL BLIND TIME — 13 September to 23 November 2008
Artist Peter Robinson will present his most recent and expansive project, commissioned by and presented only at the Govett-
Brewster Art Gallery. Snow Ball Blind Time will snake through the converted cinema, devouring the internal spaces of the building

with formal wit and critical bite.

For more information on exhibitions and events phone (06) 759-6060 or visit www.govettbrewster.com

DO YOU ENJOY RECEIVING OUR NEWSLETTER?

If you have any feedback or suggestions for our new sletter please let us know.

HOW WOULD YOU LIKE YOUR NEXT NEWSLETTER?

If you would prefer to receive your next newsletter by email, please contact Charlotte:
Charlotte.Williams@gqglaw.co.nz or phone (06) 768-3700

Please refer to our www.thelawyers.co.nz forinformation on our guides and newsletters which are available to
download at your leisure

All information in this newsletter is to the best of the authors’ knowledge true and accurate. No liability is assumed by the
authors, or publishers, for any losses suffered by any person relying directly or indirectly upon this newsletter. It is recommended

that clients should consult a senior representative of the firm before acting upon this information.




