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WHAT IS A WILL?

A Will is the expression of a person’s wishes concerning the distribution of property after death. In general,
a Will is a written statement signed in compliance with the formalities prescribed by the Wills Act 2007.

WHO CAN MAKE A WILL?

A woman or man of sound mind who is at least 18 years old, married, in a de facto relationship or has
entered into a Civil Union can make a Will. In addition a Judge or the Public Trustee can approve the
making of a Will by anyone between the ages of 16 and 18 years. The person who makes the Will is called
the Willmaker. The instrument itself is called the Will or Testament.

HOW TO MAKE A WILL

Because of the importance of your Will, the law says it must be made in a prescribed manner. The lawyers
at Govett Quilliam are well experienced in making Wills of all types.

DYING WITHOUT A WILL

If a person dies without making a Will, she or he is said to die intestate and there is an intestacy. A
surviving wife, husband, civil union partner, de facto partner, children or immediate family usually inherit
your money, property and possessions in set proportions as set out in the Administration Act. Such
distribution may not be what you would have wished and may even cause hardship.

A de facto partner’s right to receive a share in your estate if you have no Will is provided for in the Property
(Relationships) Act. A claim would have to be made within six months of the granting of Probate or Letters
of Administration or six months after the date of death if the estate is a small estate.

Govett Quilliam can handle your estate even if you have not made a Will, but it may take longer and cost
more than if you had a Will.
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WHAT SHOULD YOUR WILL INCLUDE?

The nature and form of your Will can change as your life evolves. However certain constants remain clear.

e Your Will should name an executor or executors. They should be responsible people who will ensure
your wishes, as expressed in your Will, are carried out when you die;

e It should provide for payment of your liabilities such as mortgages, overdrafts, and debts. We can
advise you on insurance if necessary;

e |t should make adequate provision for your dependents;
e |t should provide for the disposal of all your property and possessions;

e |t may appoint guardians of your infant children after your death.

MARRIAGE OR OTHER CHANGES IN YOUR CIRCUMSTANCES

If you marry, enter into a civil union or remarry your old Will is in almost every case automatically revoked
and you need a new one. If your marriage is dissolved your Will may become invalid. If there is a change
in your life, property, or family circumstances your Will may need to be revised.

HOW TO REVOKE, CHANGE OR MAKE A NEW WILL

You may revoke or change your Will or make a new Will at any time but it must be completed in the
prescribed manner.

HOW GOVETT QUILLIAM CAN HELP YOU PREPARE YOUR WILL

Though you choose what to say in a Will, the law specifies how it should be said. If you do not comply with
the law, your Will may be invalid.

Our lawyers can:
e Suggest how you can best and most fairly provide for your family and dependents;

e Express your wishes so that they have the legal effect you intend;
e Tell you about alternatives you must consider;
e Advise you on the appointment of a suitable executor;

e Advise on and form Trusts for your beneficiaries.

When you come to see us we ask you to bring a list of your assets, a list of the names of people you want
to leave things to and a list of questions you want to ask.
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YOUR WILL DOES NOT STOP YOU DEALING WITH YOUR
PROPERTY

A Will does not prevent you from selling or giving away anything, or dealing with your property, during your
lifetime. It takes effect from the date of death not the date of signing. For example, if you leave your car to
your sister but sell that car before you die and do not replace it, she has no claim against the estate for it.
However if you do dispose of any of your property you should revise your Will to see that the Will still is in
accordance with your wishes.

HOW YOU CAN REVOKE YOUR WILL

Your Will will be revoked almost always by subsequent marriage or by a Will dated subsequent to the date
of your previous Will.

OTHER DETAILS

Your Will can give specific gifts to individual members of your family. Your Will can also state whether your
body should be cremated or buried. Some people also prepare a “Living Will’ which expresses a desire to
relatives and doctors not to prolong your life if in fact there is no reasonable expectation of a recovery from
extreme physical or mental disability. This is a separate and additional document from your Will.

THE RESPONSIBILITIES OF TRUSTEES AND ADMINISTRATORS

The duties of executors and administrators include:
e Arranging the funeral (if this has not already been done);

e Obtaining the grant of Probate or Letters of Administration as appropriate;

e Obtaining details of all assets and liabilities of the estate, taking reasonable steps to protect and
preserve the assets and as appropriate selling and disposing of property in the course of
administration of the estate;

e Paying debts, testamentary expenses and taxes of the estate;
e Keeping accounts and records of all dealings involving the assets of the estate; and

e Distributing the assets of the estate according to the terms of the Will or rules of intestacy.



WILLS AND ESTATE ADMINISTRATION

WHEN CAN AN ESTATE BE WOUND UP AND DISTRIBUTED?

An estate can usually be distributed as soon as the assets have been identified and valued (if necessary)
and all debts and taxes have been paid. This is the case as long as no claims have been made against the
estate. The estate assets can be distributed if no claims are notified within six months of the date of
granting of Probate. However in many cases delays can be caused while assets are sold and in the case
of estates with complex business and investment assets, delays can be caused finalising valuations and
clarifying tax obligations. If the validity of a Will is challenged, the executors may not be able to commence
administering the assets for many months while the case is considered by the Courts. Where a claim is
made against the contents of a Will or the Court is requested to assist in interpreting a Will, distribution will
be delayed until the case is heard by the Court. Where there are no claims against the estate and where
the assets are left to one beneficiary (for example a surviving spouse) an estate should in most cases be
wound up and distributed by the expiration of a six month period from the date of the grant of Probate or
Letters of Administration or the date of death.

CLAIMS AGAINST THE ESTATE

In the great majority of estates, the responsibilities of the executors or administrators are relatively simple
requiring them to list the assets and liabilities and to satisfy debts, taxes, and duties and to distribute the
balance to the beneficiaries. However sometimes there are claims challenging either the validity of the Will
or challenging the contents of the Will. These claims are usually under the Family Protection Act alleging
that the deceased had not made adequate provision for the proper maintenance and support of members
of her or his immediate family, or in respect of promises made during the lifetime of the Willmaker. In both
cases claimants are required to commence the claim in the court within 12 months after the grant of
Probate or Letters of Administration. There is provision that executors and administrators may distribute
the estate after six months following the grant if no notice of a proposed claim has been received.
Executors and administrators may be personally liable to successful claimants if they distribute an estate
before six months after the grant. Consequently claims of this type, or the risk of them, may cause prudent
executors and administrators to delay distribution of an estate for six months even though the estate is
ready for distribution within that period. Beneficiaries should not therefore expect distribution earlier than
six months after the date of the grant of Probate or Letters of Administration.

Under the Property Relationship Act the surviving spouse or partner can elect either to accept the
provisions of the Will or elect to make a claim under the Property Relationships Act. Such a claim must be
notified within six months of the date of the grant of Probate or Letters of Administration or if it is a small
estate within six months of the date of death.

THE COST OF PREPARING A WILL

The cost of preparing a Will is minimal given the importance of the result. Feel free to call us for a no
obligation estimate at any time.



GOVETT QUILLIAM GUIDE
S AND ESTATE D M STRA

> _

|
WILL S T TION

HOW WE CAN HELP YOU

Govett Quilliam is Taranaki’s largest law firm. We have the people, the experience and the resources to
assist you, whatever your case may be.

We have prepared this guide as a guideline to wills and estate administration. If you require further
information, or have any questions about this guide please contact us.

Our Partners with experience in wills and estate administration are:

John Eagles

Partner

Ross Fanthorpe
Partner

DDI: (06) 768-3729
Ross.Fanthorpe@gqlaw.co.nz

DDI: (06) 768-3733
John.Eagles@gqlaw.co.nz

Paul Anderson

Partner

Paul Franklin

Partner

DDI: (06) 768-3731
Paul.Franklin@gglaw.co.nz

DDI: (06) 768-3732
Paul.Anderson@gglaw.co.nz

Geoff Shearer
Partner

‘ DDI: (06) 756-8118
A Geoff Shearer@gqlaw co.nz

Please call our office if you would like further information on any guides prepared by our firm. Copies are
also available on our website.
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All information in this guide is the best of our knowledge true and accurate. No liability is assumed by Govett Quilliam or its partners, or
publishers, for any losses suffered by any person relying directly or indirectly upon this guide. It is recommended that clients should consult
a representative of the firm before acting upon the information contained herein.



