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International Relocation of
Children: When Disputes Arise

All information in this newsletter is to the best of the
authors’ knowledge true and accurate. No liability is
assumed by the authors, or publishers, for any losses
suffered by any person relying directly or indirectly
upon this newsletter. It is recommended that clients
should consult a senior representative of the firm
before acting upon this information.

How The Problem Arises

elocation disputes arise when the guardian
Rwho has day to day care of a child wishes to
change his/her place of residence, along with
that of the child, and the other guardian opposes the
relocation. The proposed relocation may be to

another country or to another city within New
Zealand.

Example
A typical scenario of a relocation dispute is:

Mary and Hohepa have been married for six years and
separated a year ago. They have two children, Tama,
5 years and Annabelle, 2 years. The children have
lived with Mary in Hamilton since the separation.
Hohepa has contact with the children three weekends
out of each month. Mary and Hohepa met in Australia.
Mary’s family all reside in Australia. Mary now wishes
to return to Australia with Tama and Annabelle but
Hohepa will not consent.

The Legal Issues

As Mary wishes to relocate to another
country with the children, Hohepa’s
consent must be obtained.

If Mary and Hohepa are unable to agree on the
primary residence of their children, either parent may
apply to the Family Court for the Court’s direction.

If Hohepa becomes aware that Mary’s departure may
be imminent despite his expressed opposition to the
move, he may file an Application for an Order
Preventing the Children’s Removal from New
Zealand, until the Court determines the relocation
issue.




Relocation disputes are dealt with under the
Care of Children Act 2004 (“the Act”). The Act
provides that the welfare and best interests of
the children are to be the primary consideration
and gives express guidance as to what matters
the Court must take into account. The welfare
of each child is different in every case and must
be assessed on its merits.

The Act also requires the views of the children
to be considered and a lawyer will be appointed
by the Court to represent them.

If the relocation dispute is to be determined by the
Court, a hearing will be held. Following the
hearing the Court will make Orders. For example,
the Court may make a Parenting Order providing
for the children to be in Mary’s day to day care in
Australia and for Hohepa to have contact.

Mining The Coastal Marine Area
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Enforcement Of Orders

When children move outside of the New Zealand
jurisdiction, it is important to ensure that Court
orders will be adhered to. If they are not, there
are enforcement procedures available to the
aggrieved party. If the children are allowed to
relocate to Australia, a signatory country to The
Hague Convention, the relevant authorities of New
Zealand and Australia can assist in the
enforcement of the orders. New Zealand became
a party to The Hague Convention on 1 August
1991.

The Act places particular emphasis on the
importance of children’s relationships with both
parents and it is therefore important to ensure that
proper safeguards are in place before children
relocate overseas.

Proposals To Mine — The Issues

roposals and applications by parties for
permits to explore or prospect for iron ore

off the West Coast of the North Island
raised concerns for communities located in the
area. 'Kiwis Against Sand Mining' ("KASM") was
formed in 2005 to provide a vehicle for addressing
these concerns including that successful
applications could eventually lead to mining in
coastal marine area (‘CMA”) when the
environmental impacts resulting from mining are
largely unknown.

Why The “Coastal Marine Area” Of
The West Coast?

Expressed simply, the CMA includes the
foreshore, seabed, coastal water, and the air
above the water up to 12 miles out to sea. The
CMA on the West Coast is an attractive location
for prospective miners as iron sand onshore dune
deposits and offshore marine deposits can be
found along 480 kilometres of coast from Kaipara
Harbour to Wanganui. Furthermore, iron sand
beach and sand dune deposits on the West Coast
are some of the largest deposits in the world.

The Legal Framework

Mining within the CMA in New
Zealand is governed by the
Crown Minerals Act 1991
@& (CMA 1991") and the
Resource Management Act
1991 ("RMA 1991"). The

B\

Acts create a dual regime for “=
management of mineral resources

and management of environmental
effects associated with their use.

Crown Minerals Act 1991

The CMA 1991 provides for management of
mineral resources and the allocation of rights to
Crown owned minerals such as iron ore. The
Ministry of Economic Development manages New
Zealand’'s Crown owned mineral estate and its
management role is achieved through minerals
programmes and minerals permits. A minerals
permit must be obtained before lawful prospecting,
exploration for, or mining of Crown owned
minerals may begin. A broad range of matters
must be taken into account when applications for
permits are considered. However, the Act
provides little scope for public involvement in the
permitting process as there is no formal
notification process enabling submissions to be
made by the public.

However, a holder of a permit under the CMA
1991 must also comply with the provisions of the
RMA 1991 before mining related activities in the
CMA can begin. The RMA 1991 contains a
number of features and mechanisms designated
to act as constraints on potentially harmful
environmental effects associated with mining in
the CMA.
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Resource Management Act 1991

The RMA 1991 treats the preservation and
protection of the CMA as a matter of national
importance and expressly restricts a number of
activities from occurring without the authority of a
Regional Coastal Plan or the relevant coastal
permit.  Coastal permits are required for all
activities that are not permitted by the relevant
Regional Coastal Plan. Given the scale and
scope of a mining operation in the CMA, it is likely
that an application for a coastal permit would be
notified requiring notice of the application to be

Leaky Homes
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served on affected parties. On notification of an
application, any person may make a submission in
respect of the application thereby triggering the
hearing provisions of the RMA 1991.

Even though a party may obtain a permit to mine
under the CMA 1991 and in view of the largely
unknown environmental effects of mining in the
CMA, groups like KASM hope that the RMA 1991
will provide sufficient opportunity for public
involvement and ultimately protect the CMA from
irrevocable damage.

Background

here has been considerable publicity over
recent months about the problem of houses

which are not watertight — commonly
known as "leaky building syndrome". There can
be a number of causes for this, including:

e Incorrect installation of monolithic cladding
systems

e Inadequate construction of design features
which do not allow for proper deflection or
drainage of water

¢ |nadequate administration by councils and the
Building Industry Authority (the latter having
been set up under the Building Act 1981 to
monitor the implementation of building
standards)

e A failure by the building industry to deliver the
additional level of care and skill required for
modern building systems

e The use of untreated framing timber which is
susceptible to rotting if moisture penetrates
the outer building frame

What Do You Do If You Own An
Affected Property?

If you observe signs of cracking, staining or
discolouration either on the exterior or interior of
your property, then a weather tightness specialist
consultant should be engaged to assess the
damage before undertaking any repairs. The
consultant will be able to advise you
as to the likely cause of the
damage which, in turn, will enable
you to assess what remedies are

available to you.

Weather Tight Homes Resolution
Service

The Weather Tight Homes Resolution Service
was established pursuant to the Weather Tight
Homes Resolution Services Act 2002 to assist
home owners whose properties are affected by
leaky building syndrome. The purpose of the Act
is to provide access to "speedy, flexible and cost
effective procedures" for assessment and
resolution of claims. Despite this, it appears that
in practice building owners are dissatisfied with
the service and the high costs associated with
pursuing claims. This dissatisfaction has resulted
in the formation of several action groups to try
and address the problem.

How To Avoid Buying A Leaking
Home

If you are purchasing an existing property, then
arrange for a professional inspection of the house
to be carried out by a qualified and experienced
inspector. The relevant professional or trade
organisations include:

¢ Building Officials Institute of New Zealand

e Building Research Association of New
Zealand Accredited Advisors

e |Institution of Professional Engineers New
Zealand

e New Zealand Institute of Architects
o New Zealand Institute of Building Surveyors
e New Zealand Institute of Quantity Surveyors
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If you are constructing a new home, then make
sure the design takes into account the issue of
weather management. This includes:-

e adequate drainage

e using a design which ensures rain cannot
enter the building through eves or other
features

e adequate ventilation so that water which leaks
inside cladding can dry if it cannot drain away

e the use of materials which are suitable to the
environment for the area in which you are
building
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Make sure you obtain guarantees from the
cladding installer, system manufacturer and your
builder. In addition, check your builder is a
member of Master Builders or the Certified
Builders Association of New Zealand.

Conclusion

In an effort to prevent further problems of
buildings affected by leaky building syndrome in
the future, the Building Act 2004 introduced
stricter compliance procedures for the building
industry. However, the problem is set to continue
for some time in respect of buildings constructed
prior to that Act coming into force and
prospective purchasers should be
aware.

Fonterra Changes Its Capital Structure

champion in the rural arena and a major

competitor worldwide, has changed the dairy
farming landscape — its peaks have gone. Peak
Notes, that is. These were capital notes Fonterra
issued to farmers whose milk production had
exceeded the milk required by Fonterra at certain
times during the dairy season thereby increasing
the projected production costs for the company.

Fonterra, New Zealand’s heavyweight

In May 2005 the farmers, who are the Fonterra
shareholders, approved the conversion of that
portion of its capital held in Peak Notes into
ordinary share capital. Fonterra considers the
move an improvement to its capital structure.

Transition Phase

The transition phase, has already started and the
new structure commences on 1 June 2006. Under
the previous capital structure, one Fonterra share
was allocated for every kilogram of milksolids
supplied. While this position will continue long
term, the transitional stage to the new structure will
see Fonterra’s share standard alter whereby there
will be more than one share for every kilogram
supplied.

New Applications

Currently, we are in the application period

phase of the transition which runs to the

end of February 2006. Fonterra

reaffirmed its payout forecast just before

Christmas and must accept applications for the

2006/2007 season from potential new farmers,

shareholder farmers who are ceasing supply and

shareholders remaining in farming but wishing to
increase or decrease their shareholding.

During the application period, farmers also have
the opportunity to elect from two share price

options for shares that are being

issued or surrendered — these h
options being the June Price option

or the Default Price option. The June Price option
focuses on the estimate of the share price for the
2006/2007 season while the Default Price option is
locked into the price at the time the farmer makes
the application. Farmers should be discussing
which option to take with their farm advisers as
well as Fonterra itself.

Fonterra has set steps in the transition phase from
1 March 2006 until the new structure comes into
effect 1 June 2006. Peak Notes previously held
by farmers who had exceeded production
requirements during certain times of the supply
season will go and will be replaced by a capacity
adjustment which shall apply to the transition
payout. Supply Redemption Rights which farmers
have accrued from previous seasons are to be
replaced by additional 'excess shares'.

There will be a new share standard in place during
the period transition which, as mentioned earlier,
will mean more than one share for every kilogram
of milksolids supplied. At the end of the transition
period, the share standard will revert to one share
per kilogram once the shares in Fonterra are
realigned and consolidated.

Sale And Purchase Agreements

These changes have necessitated adjustments to
the “Fonterra Clause” in agreements for the sale
and purchase of dairy farms. The Fonterra share
registry have also issued new forms that have to be
completed at the end of each farming season. This
year, more than ever, legal and other professionals
advising the rural dairy sector should share
information and requirements early and liaise fully
with the farm advisors as well as Fonterra.
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News in Brief

oyett
Uilliarm

THE LAWYERS

person, the self-employed person can maintain a
level of oversight of his or her business during the
period of parental leave.

If the Bill is passed it will take effect from 1 July

2006.

Extension Of Paid Parental Leave To
The Self Employed

Bill that has now been referred to the select
Acommittee proposes to extend paid parental
leave to the self-employed. Self-employed
mothers who have been working an average of 10
hours per week, during either the previous 6 or 12
months before the expected date of delivery of their
child, will be entitled to 14 weeks paid
f} parental leave. Parental leave payments
2

Maori Land Court Records

It is now possible to search Maori Land Court
records online. The Maori Land Online ("MLOL")
free service enables access to information and
records including lists of current owners and their
respective share entitlements, memorials affecting
blocks of land and details concerning how blocks
of land are administered — for example, by way of
Trust or Maori Incorporation.

This has enhanced access to Maori Land Court
records simplifying matters for owners, their
representatives and other interested parties. The
information can be accessed at

may be transferred by a self-employed
mother to an eligible partner.

To be eligible for parental leave payments a
self-employed person is required to take a break
from his or her work. However, unlike an employed

www.maorilandonline.govt.nz

Govett Quilliam News
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he partners wish to announce that Susan Hughes has retired as a partner of the firm
I effective from 31 March 2006. Susan is commencing practice as a barrister sole in
New Plymouth to further concentrate her litigation practice. Susan has made an
enormous contribution to the firm throughout her 18 years as partner and we all wish her every success in her
new role. We will continue to enjoy a close working relationship with Susan. Litigation partners Andrew
Laurenson (civil, criminal, employment law) and Paul Shearer (family law) will continue to lead a skilled team of
Court lawyers at Govett Quilliam able to assist with legal requirements that our clients may have in Courts or
Tribunals throughout the country.

Continuing Education
The following seminars have recently been attended by members of our firm. It is a requirement
that all solicitors attend seminars to keep up with legal developments in their fields of expertise.
If you would like information on any of the following topics please contact us:

»  Trust Account Administration
Arlene Colson/Krystal Tofts

»  Death and Taxes Course
John Eagles

Govett Brewster Art Gallery Events
Viewfinder: four decades of the Govett-Brewster Art Gallery collection E

18 March — 7 May 2006

Experience the history of contemporary New Zealand art featuring work by Laurence Aberhart Jim

Allen Billy Apple Barry Brickell Mary Louise Browne | budd Derrick Cherrie Fiona Clark Shane Cotton Judy Darragh Tony de
Lautour Don Driver Andrew Drummond Tony Fomison Jacqueline Fraser Paul Hartigan Christine Hellyar Gavin Hipkins Maree
Horner Ralph Hotere Giovanni Intra Richard Killeen Tom Kreisler Darcy Lange Saskia Leek Len Lye Para Matchitt Colin McCahon
Barnard Mcintyre Andrew McLeod Milan Mrkusich Leon Narbey Anne Noble Ani O’'Neil Michael Parekowhai Anton Parsons Don
Peebles Peter Peryer John Reynolds Peter Robinson lan Scott Ann Shelton Jim Speers Mike Stevenson Tabaimo Yuk King Tan
Yvonne Todd Greer Twiss Francis Upritchard Terry Urbahn Ronnie van Hout Gordon Walters Christine Webster Pae White
Brendon Wilkinson Christopher Williams
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The Govett-Brewster Art Gallery is pleased to present, Viewfinder: four decades of the Govett-Brewster Art
Gallery collection from 18 March — 7 May 2006. Viewfinder focuses on the history of contemporary New Zealand
art as written by the Govett-Brewster Art Gallery in 38 years of collecting.

Back in 1962, Monica Brewster gave the then New Plymouth City Council a significant endowment to be
used for the purposes of establishing a public art gallery. A further gift by Mrs Brewster in 1973 enabled
the Gallery to begin developing a permanent collection. Four decades on and these funds have helped
the Gallery acquire works by many key New Zealand artists; significant assets to the Gallery’'s
substantial collection.

Viewfinder includes some of the highlights of the Gallery’s collection and works that have not been exhibited for
some time such as Jim Allen’'s New Zealand environment No.5 c.1969, the Derrick Cherrie sculpture Surface
tension 1989, Colin McCahon'’s Parihaka 1972 and Black paintings 1968-1969 by Ralph Hotere.

Recent acquisitions such as There’s no place like home 2004 by Ani O’Neil and Loading 2004 by Richard Killeen,
were purchased with the generous grant from the TSB Community Trust in 2005. Audience
favourite Japanese interior 2002 by Tabaimo which featured in Mediarena: contemporary art from ﬁ
Japan will be on show for the first time since it was acquired. Other favourites include Pae White's &
Song birds 2001 is on show between 18 March and 9 April and Len Lye’s Trilogy (a flip and two

twisters) 1977 will perform from 13 April to the 7 May. Visitors can see Trilogy in action daily at ¢~
11.00am, 1.00pm and 3.00pm.
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Please note that all the Govett Quilliam Guides to many interesting legal topics and opportunities are available
online on www.thelawyers.co.nz. Please download them at your leisure.

Please call this office if you would like further information on newsletter items
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